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Introduction: Separation of Powers and the Legislative Function
The soul-searching for a modern constitutional role for the separation of powers doctrine has led to a number of theoretical conclusions, the most important of which is the "relativity" thesis offered by H. Kelsen. Approaching constitutional law with the instruments of his pure theory of law, his re-evaluation of the three classic governmental functions has given rise to a "relativistic turn" in the understanding of the separation of powers doctrine: The separation of powers doctrine, so Kelsen argued, "presupposes that the three so-called powers can be determined as three distinct coordinated functions of the State, and that it is possible to define boundary lines separating each of these three functions from the others. But this presupposition is not borne out by the facts. (…) [T] here are not three but two basic functions of the State: creation and application (execution) of law, and these functions are not coordinated but sub-and supra-ordinated." 2 The classic triadic organisation of public power is thus replaced by a functional dichotomy: law-creation and law-application. Absent any "natural" distinctions between the legislative and the executive branch, the character of each normative act is, according to Kelsen, "relative" in so far as its nature must be determined in relation to the status quo of the legal order. The three classic branches of government -legislature, executive and judiciary -share in the law-making function since they all may create legal norms. The concept of executive power is therefore also "relative", for each positive act below the constitution can be constructed as "executing" a higher norm in the legal order. 3 Two competing conceptions of the notion of legislative power have emerged in the modern era. The choice among the two is difficult as each has its respective advantages and advocates. The parliamentary conception of legislation has been innately tied to our modern understanding of who should be in charge of the legislative function. Legislation is formally defined as every legal act adopted according to the parliamentary legislative procedure. Parliament's legislative power is viewed as unlimited and supreme. This procedural conception of legislation has traditionally shaped British and French constitutional thought and recently started to strongly influence German constitutionalism. 4 In materially defining legislation as legal rules with general application, the functional conception of legislation also appeals to our historical precepts. Indeed, the thought that a legislative act represents a general and abstract legal norm runs through legal history. 5 The requirement to decide specific cases according to general rules has been developed as a defence to arbitrary government in absolutist States. The constitu4tional limit on the legislature to adopt only generally applicable norms had been cultivated by classic separation of powers accounts.
2. H. Kelsen, General Theory of Law and State (HUO, 1945) , 269 (emphasis added) 3. "Insofar as the so-called executive and judicial function consists in the creation of individual norms on the basis of general norms and in the final execution of the individual norms, the legislative power, on the one hand, and the executive and judicial power, on the other, represent only different stages of the process by which the national legal order -according to its own provisions -is created and applied." (Cf. H. Kelsen, ibid at 256) The constitution is "executed" by parliamentary norms, parliamentary norms are executed by executive norms, executive norms are "executed" by judicial norms. The constitutional order is thus viewed as a hierarchically layered pyramid (Lehre vom Stufenbau der Rechtsordnung) at whose apex Kelsen deposits the mysterious "basic norm" (Grundnorm When the European Community was established, its "regulatory" competences were not immediately conceived of as of a "legislative" quality. 7 The nature of the Community in general, and its legal instruments in particular, defied parliamentary conceptions of legislation: The law-making function was until the SEA (almost) exclusively in the hands of the Council with the European Parliament playing, at most, a consultative function. From a (national) democratic perspective, it seemed that all decision-making powers of the European Community were "executive" in character. Only the subsequent ascendancy of the European Parliament to become co-legislator with the Council under the co-decision proceduretoday applicable to the majority of legal competences of the European Union -has cleared the way for the gradual emergence of a parliamentary definition of legislation in the Union legal order.
As an organic understanding of the separation of powers doctrine had been marred with difficulties, a functional conception of the separation of powers doctrine emerged early on. The three EC governmental branches have therefore been defined in the following terms: "[T]he legislative power relates to the function of enacting rules with a general and abstractly defined scope of application (this is what a Continental European lawyer would call the "lois matérielles"); the executive power relates to the function of applying the said legislative rules to individual cases or specific categories of cases; finally, the judicial power relates to the function of settling litigation that arises on the occasion of the application of the legislative rules to individual cases or specific categories of cases [.]" 8 The legislative procedural variety characterizing Community law-making equally brought a functional perspective to the concept of legislation. 9 The plurality of legislative bodies and legislative procedures should not be viewed as a constitutional anomaly of Europe's legal order: National constitutions also share out legislative competences horizontally across a variety of public authorities. These non-parliamentary law-making bodies are however vested with their specific legal instrument. These "executive" legal instruments are typically positioned on a hierarchically inferior rank so as to guarantee parliamentary supremacy. A legal hierarchy -and the category of "rank" within it -thus structures a national legal system into a pyramid of layers, providing a mechanism for solving legislative conflicts. The theory of legal instruments -and the hierarchical relationships among them -is thus intrinsically connected with the separation of powers doctrine and parliamentary democracy. 6. Article 4 (1) EEC 7. Early commentators therefore speak of the "Beschlußrecht" of the Community (cf. H. Wagner, Grundbegriffe des Beschlußrechts der EG (Köln, 1965)). 8. K. Lenaerts, Some Reflections on the Separation of Powers in the European Community, [1991] 28 CML Rev 11-35 at 13 9. Today, six legislative procedures co-exist in the Community pillar (cf. P. Craig & G. de Búrca, EU Law (OUP, 2003) 139-150) . 10. In a similar vein, we find the theory of instruments structuring the legal regime of judicial protection.
The Unitary and Amorphous Nature of Community Legislation
We should expect to discover analogous techniques of solving horizontal competence conflicts in the European Union's legal order. Surprisingly, we hardly find any traces of a legal hierarchy structuring the legislative function in the Community legal order. To the present day, the European Union's secondary law represents a relatively amorphous and un-layered entity. The "unity of secondary law" has been the result of a near total absence of hierarchical relationships in three respects.
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First, no hierarchical order had been established among the institutions mentioned in Article 4 EEC: "Unfortunately, Article 4, even combined with the various provisions which grant specific powers to each institutions [sic], does not prevent confusion and calls, therefore, for a greater dose of hierarchy. Such a hierarchy could be introduced according to various criteria, e.g. the degree of direct legitimacy, according to the nature of the tasks (legislation or implementation) or according to the type of acts adopted (general acts or individual measures). In all cases, it would lead to a greater specialization and hence come closer to a traditional system of separation of powers." 12 Second, there was no hierarchical differentiation depending on which "legislative" procedure had been used to adopt a Community act: An act passed under the consultation procedure would share the same legal rank as an act passed under the co-decision procedure. There was no parallélisme des formes as under French constitutional law, but a simple lex posterior rule. In national legal orders, by way of contrast, the establishment of a hierarchy according to the procedure of adoption was a common technique. "In order to render such a criterion operational in European law", in the prophetic words of Bieber and Salomé, "it would first be necessary to systematically separate procedure from substance in the Treaties. Subsequently, one legislative procedure of general application should be designated. This procedure would have priority over others, and acts adopted according to different procedures." 13 Third, the neutrality of the Community's constitutional regime also resurfaces in relation to the typology of legal instruments: Article 249 EC did not classify its legal acts according to a constitutional scheme.
14 Unlike national constitutions, those regulatory instruments are neither hierarchically ordered nor do they correlate with a specific regulatory organ of the Community. From an institutional perspective, therefore, the "grammar" 15 of Community law is unstructured: Where the Treaty so provides, the Council of Ministers or the Commission can speak through regulations, directives or decisions. Nor does the EC Treaty envisage different decision-making procedures for the adoption of each regulatory instrument.
11. The following section will be limited to the internal law of the European Union and not discuss the hierarchical status of international agreements in the EU legal order. 12. R. Bieber & I. Salomé, Hierarchy of Norms in European Law, [1996] The only exception to the amorphous unity and hierarchical "evenness" of Community secondary law has been the linear hierarchical relationship between a "basis act" and the tertiary law derived from it. In that specific context, the Community legal order recognizes a "relational" hierarchical relationship: Where the "implementing act" conflicts with its "basic act", the latter will prevail: "The relationship between acts directly based on the Treaties and those based on an act of derived law would then be just the same as between primary and secondary law."
16 While some academic voices favour a general legality review of tertiary law against the entire body of secondary law, 17 the dominant view restricts the hierarchical subordination of the implementing act to its basic act. Not recognizing a subordinate layer of implementing acts, Community law has so far resisted the general hierarchical bifurcation of Community legislation into "secondary" and "tertiary" law. The relationship between a "basic act" and its "implementing legislation" has been analogized to the Spanish decreto legislativo. This national instrument represents a form of governmental legislation that enjoys the same rank as a parliamentary statute, but cannot derogate from the delegating statute itself: A decreto legislativo that derogates from its basic act is ultra vires. According to J. Bast, this relational hierarchy "is exactly the legal relationship between a habilitated act of Community law and all other acts directly or indirectly derived from the Treaties. Following the model of decreto legislativo, there are partial hierarchies within secondary law insofar as a habilitated act cannot derogate from its specific basic act unless the latter explicitly permits this. The hierarchy so established is only relative and does not imply a generalized hierarchy with respect to other acts of derived law." (See, J. Bast, supra n.15 at 25.)
From "Unity" to "Diversity": Towards a parliamentary Conception of European legislation?
The amorphous equality governing the European Union's secondary law has been the subject of repeated criticism for some time. The European Parliament has continuously demanded the recognition of a superior layer of Community parliamentary legislation above "normal" secondary law. 19 Declaration n°16 annexed to the TEU even gave a mandate to the 1996 IGC to "examine to what extent it might be possible to review the classification of Community acts with a view to establishing an appropriate hierarchy between the different categories of acts". 20 Various academic suggestions also championed the introduction of a "European law". 21 These reform efforts have now been addressed by the Convention's Working Group IX on Simplification. 22 In its final report, a clearer hierarchy of legislation was identified as "the consequence of a better separation of powers". 23 The Community's instruments should be classified in three normative categories:
1. Legislative acts: acts adopted on the basis of the Treaty and containing essential elements in a given field. 2. "Delegated" acts: these acts would flesh out the detail or amend certain elements of a legislative act, under some form of authorisation defined by the legislator. This would be in cases where the legislator felt that essential elements in an area, as defined by it, necessitated legislative development which could be delegated, although such delegation would be subject to limits and to a control mechanism to be determined by the legislator itself in the legislative act. 3. Implementing acts: acts implementing legislative acts, "delegated" acts or acts provided for in the Treaty itself. With delegated acts, it would be for the legislator to determine whether and to what extent it was necessary to adopt at Union level acts implementing legislative acts and/or delegated acts, and, where appropriate, the committee procedure mechanism (Article 202 TEC) which should accompany the adoption of such acts. It is the legislative act -and therefore the legislator -which would determine on a case-by-case basis whether and to what extent it was necessary to have recourse to "delegated" acts and/or to implementing acts and what their scope would be.
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The definition given to legislative acts by the Working Group seems to have followed a "relativistic" and material conception of legislation: Legislative acts are those essential policy choices made directly under the Constitution. Yet, at the same time, a procedural angle is brought to the distinction between legislative and executive power: The "co-decision" procedure was recommended as "the general rule for the adoption of legislative acts". 25 Regarding delegated acts, as well as, mutatis mutandis, implementing acts, the Working Group recommended the adoption "by the Commission as a general rule and in particular and duly justified cases by the Council acting by a qualified majority".
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The reform proposals have been taken up by the Convention. The legal instruments of the Union were (re-)defined in Article I-33 of the Draft Constitutional Treaty (DCT) in the following manner:
A European law shall be a legislative act of general application. It shall be binding in its entirety and directly applicable in all Member States. A European framework law shall be a legislative act binding, as to the result to be achieved, upon each Member State to which it is addressed, but shall leave to the national authorities the choice of form and methods. A European regulation shall be a non-legislative act of general application for the implementation of legislative acts and of certain provisions of the Constitution. It may either be binding in its entirety and directly applicable in all Member States, or be binding, as to the result to be achieved, upon each Member State to which it is addressed, but shall leave to the national authorities the choice of form and methods. A European decision shall be a non-legislative act, binding in its entirety. A decision which specifies those to whom it is addressed shall be binding only on them. Recommendations and opinions shall have no binding force. 27 Article I-33 DCT clearly represents an attempt to redesign the typology of Union instruments alongside the horizontal separation of power axis by means of a clearer division between legislative and executive law-making. Unfortunately, the text omits a definition of what constitutes "legislative power". Article I-33 (1) DCT accomplishes the definitional fiat of characterizing European laws and European framework laws as "legislative acts", but the mere linguistic speech-act will not much clarify the constitutional conception of legislation underlying the DCT.
Different pointers as to the Draft Constitution's philosophical underpinnings can however be identified. Article I-34 DCT adopts a procedural definition of the concept of legislation: European laws and European framework laws shall be adopted under the co-decision procedure which constitutes the "ordinary legislative procedure". 28 Community legislation is thus defined as the joint product of the European Parliament and the Council and therefore approximates a parliamentary conception of legislative power. Unfortunately, the article's second paragraph envisages the qualification of Community acts as European legislation even where adopted under "special legislative procedures". 29 The lack of courage to exclusively link the concept of "European (framework) law" to the co-decision procedure inflates to some extent the parliamentary conception of legislation developed under national constitutional laws.
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The procedural perspective underpinning the distinction between legislative and executive measures is reinforced when comparing the typological definition given to European regulations with that of European laws. European regulations share the instrumental matrix of European (framework) laws and will supposedly only differ in respect of their lower hierarchical place within the system of legal sources. 31 25. Ibid. 26. Ibid., at 12. 27. Article I-33 (1) DCT (emphasis added). 28. Article I-34 (1) DCT (emphasis added). 29. Paragraph 2 reads: "In the specific cases provided for in the Constitution, European laws and framework laws shall be adopted by the European Parliament with the participation of the Council, or by the latter with the participation of the European Parliament, in accordance with special legislative procedures." Nor seems a Commission proposal indispensable for the qualification of a Community measure as European legislation as the third paragraph of Article I-34 DCT shows: "In the specific cases provided for in the Constitution, European laws and framework laws may be adopted at the initiative of a group of Member States or of the European Parliament, on a recommendation from the European Central Bank or at the request of the Court of Justice or the European Investment Bank." 30. Here, the DCT did not completely follow the recommendation of the Simplification Working Group. The latter had pointed out that: "[t]he democratic legitimacy of the Union is founded on its States and peoples, and consequently an act of a legislative nature must always come from the bodies which represent those States and peoples, namely the Council and the Parliament. Procedures must therefore be reviewed to ensure that they respect this simple principle: acts which have the same nature and the same legal effect must be produced by the same democratic procedure." (Cf. Final Report, supra n.22 at 2 (emphasis added)).
But is the dichotomy between legislative and executive acts solely controlled by a procedural criterion? The answer is in the negative. There indeed exists a subtle functional criterion that comes into operation under the DCT. Considering that European (framework) laws will be confined to the instrumental matrix of old-style "regulations" and "directives", individual "decisions" can a priori never be elevated to the highest legislative rank in the European Union's legal order. The Draft Constitution therefore indirectly introduces a material limitation around its otherwise procedural definition of legislation: The Community legislature will be constitutionally prevented from dressing individual decisions into the form of a "European law" or "European statute".
32 Being confined to "material legislation", the European Union's legislature will therefore not enjoy the same degree of parliamentary "omnipotence" that traditionally characterized British constitutionalism.
An even stronger material criterion in separating legislative from executive acts has been proposed by K. Lenaerts and M. Desomer: "The distinction between legislative and executive acts should, in our opinion, be based not on the identity of the author of the act, but on the type of procedure for adopting the act and on the content of the act. (…) [The] second, content-based, criterion aims at guaranteeing that the legislative procedure is reserved for the adoption of those acts implying basic policy choices. (…) Following these parameters, a legislative act is any act, directly based on a Treaty provision, adopted in compliance with the co-decision procedure [Article 251 TEC] and expressing a basic policy choice."
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The incorporation of such an "essential choice" criterion into the definition of legislation is, from a theoretical perspective, highly contestable and furthermore finds no support in the German Wesentlichkeitstheorie. The latter has been conceived as a negative limit to the capacity of parliament to delegate essential decision-making powers to the executive. 34 Admittedly, a second dimension has been added to the Wesentlichkeitstheorie by an influential constitutional school arguing that all non-essential legislative powers should belong to the sphere of powers shared by Parliament and the executive. 35 This positive aspect of the Wesentlichkeitstheorie does, however, not set a constitutional limit to the legal powers of the German legislator! It only provides an argument affirming the autonomous law-making competences of the executive. On a more general theoretical level, there simply are no convincing constitutional reasons to limit the competence of the national or Union legislator to adopt only essential policy choices -"essential" according to whose constitutional taste? From the point of view of maximising democratic legitimacy, it is, on the contrary, preferable to allow the Community legislator itself to define what it believes to be essential or not.
On this point see especially P. Craig, who argues that "[t]he depiction of European regulations in Article I-32(1) [in the
final version of the DCT: Article I-33(1)] as being non-legislative acts is misleading. These acts are only non-legislative in a formal sense that they are not primary laws: they are not European laws or European framework laws. This does not mean that they are not legislative in nature. They clearly are, and this conclusion is reinforced by the fact that they are said to be of general application, that they can supplement or amend certain elements of primary law, and because there is a separate provision dealing with administrative decisions. The reality is therefore that a European regulation will often be what would be regarded in domestic legal systems as secondary or delegated legislation." (Craig, The Hierarchy of Norms, at 8 (emphasis added)). 32. The Convention thus went against the suggestions made by J.-C. Piris: "The "classic" instruments (regulation, directive, decision) would probably have to be retained so that they could continue to be used for regulatory [i. 
Sharpening the Separation of Powers: Transforming the Constitutional Regime for Executive Law-Making
What, after all, is "executive power" in the modern era of administrative law, where "there is no more characteristic administrative activity than legislation"? 36 In most modern constitutions, the executive branch often assumes a residual character: Anything that is neither legislative nor judicial is summed up under the umbrella concept of executive power.
In whom does the EC Treaty vest executive power, and executive power in relation to what? The uncertainties of the Kelsian relativism have particularly haunted the European Union's legal order. Attempts to find objective criteria that distinguish between legislation and implementation have only been partly successful. The following passage illustrates the "relativity" of the concept of executive power in the Community legal order: "Although the Treaties use the terms "legislation" and "implementation", they do not define them. The question whether a Community act is a legislative or an implementing measure depends in the first place on the legal basis for the act in question: an act based on a Treaty article is in principle legislative in nature, whereas an act based on a legislative act (or an earlier implementing measure) is in the nature of implementation. (…) Yet the legal basis test is not conclusive: some acts of the Council (or of other institutions, such as the European central bank), although based on a Treaty article, are not general and abstract in nature, and hence are hard to regard as legislation."
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In this section of this article, we will first look at the constitutional status quo of executive rule-making under the EC Treaty (a), and then move on to a (probabilistic) analysis of the constitutional regime designed for "delegated acts" and "implementing acts" under the DCT (b).
a) The status quo under the EC Treaty: Executive federalism and Comitology
Inspired by the German doctrine of executive federalism and a literal reading of Article 10 EC, 38 the argument has been made that the execution of Community law falls into the competences of the Member States. The enumeration principle, on which the Community legal order is built, would not only apply to the distribution of legislative power, but also structure the sharing out of the executive function: Unless the EC Treaty specifically allocates executive power to a Community organ, the execution of Community legislation would fall within the exclusive competences of the Member States. But why should the Community legislature not be entitled to delegate its powers to another Community institution? The reference to the executive domaine réservé of the national level appears to evade this important constitutional question rather than solve it. The better view therefore leaves it to the Community itself to organize Community law-making. Ever since the SEA inserted the third indent to Article 202 EC, the existence of Community implementing powers is beyond serious doubt. According to the constitutional regime set out in that provision, the Council may "confer on the Commission, in the acts which the Council adopts, powers for the implementation of the rules which the Council lays down. The Council may impose certain requirements in respect of the exercise of these powers. The Council may also reserve the right, in specific cases, to exercise directly implementing powers itself."
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Article 202 EC does not itself specify the conditions where, when or how the Council may delegate its legislative powers to the Commission. The specifics of the EC's constitutional regime for executive rule-making have therefore been left to the Community legislator and the European Court of Justice. Suffice to say that the Council has made extensive use of its power to "impose certain requirements" setting up a labyrinthine procedural system known as "comitology".
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Two inter-institutional tensions soon emerged under the Comitology regime: First, ever since the emergence of a delegation doctrine, the Commission has claimed to be exclusively responsible for the implementation of these delegated legislative powers. Casting itself as the Community's executive branch, the management and regulatory committee procedures are regarded as encroaching upon its inherent executive powers. Particularly, in those "special cases", where the Council could reserve to itself the executive function, "the separation-of-power principle is at its lowest ebb, since one branch of the legislature acts as executive" 41 Secondly, the Comitology procedures marginalized the European Parliament's legislative power in those situations, where the EC Treaty provided for co-decision. The sidelining of the parliamentary co-legislator in formulating the mandate for delegated powers gravely distorted the inter-institutional balance in the European constitutional order.
b) The constitutional Regime under the DCT: Delegated and Implementing Acts
The Commission and the European Parliament have fought long and hard against what they perceived as distortions in the horizontal balance of power among the Union's institutions. Insisting on a sharper separation of powers within the Community legal order, the Council's legislative control over the executive function was recently attacked in the Commission's White Paper on Good Governance. 42 Here the Commission argued for a "return" to the Community method and a "re-focusing" on the core tasks of each institution. 43 To quote the Commission's constitutional creed in more detail:
It must also be clearer who is responsible for policy execution. This constitutes the pre-condition for making the EU system more open and accountable to all European citizens. The main responsibility for executing policy and legislation by adopting implementing regulations or decisions is normally conferred on the Commission. The conditions under which the Commission adopts those executive measures should be reviewed. In the end, this should lead to a situation where • legislation defines the conditions and limits within which the Commission carries out its executive role, and • a simple legal mechanism allows Council and European Parliament as the legislature to monitor and control the actions of the Commission against the principles and political guidelines adopted in the legislation. This change would make decision-making simpler, faster and easier to understand. It would improve accountability, helping Council and the European Parliament to make political judgements on how well the executive process is working. If these orientations are followed the need to maintain existing committees, notably regulatory and management committees, will be put into question.
This institutional position resonates with the legal credo of the Simplification Working Group, which believed the key to clarifying the hierarchy of Community legislation to lie in "demarcating, as far as possible, matters falling within the legislative area and by adding a new category of legislation: delegated acts". 44 The Group bemoaned the absence of a constitutional mechanism besides Comitology that would enable the Community legislator to delegate the technical aspects of legislation, while retaining control over such delegation. 45 The introduction of a new procedure would go hand in hand with the introduction of a "new type" of legal instrument: the "delegated regulation". Typologically identical to European (framework) laws, 46 the legal instrument's lower hierarchical position would reflect the subordination of executive law-making under parliamentary law-making. In the hope to replace the ex ante and input-centred safeguards under the current Comitology regime, the Working Group suggested a number of alternative control techniques, such as the "right to call-back", "tacit approval" and "sunset clauses". 47 Let us now look at the constitutional regime established by the Draft Constitutional Treaty: Dealing specifically with "delegated European regulations" Article I-36 DCT clarifies that European (framework) laws "may delegate to the Commission the power to adopt delegated European regulations to supplement or amend certain non-essential elements of the law or framework law". Paragraph 2 specifies the conditions for such a delegation:
European laws and framework laws shall explicitly lay down the conditions to which the delegation is subject; these conditions may be as follows: (a) the European Parliament or the Council may decide to revoke the delegation; (b) the delegated European regulation may enter into force only if no objection has been expressed by the European Parliament or the Council within a period set by the European law or framework law. For the purposes of (a) and (b), the European Parliament shall act by a majority of its component members, and the Council by a qualified majority.
The following reflections on this provision shall be offered: First, the Commission seems to have won the inter-institutional battle against the Council and appears to emerge as the sole repository of the executive function in relation to delegated legislation. A textual reading suggests that -unlike the status quo under Article 202, third indent -the Council will not be able to pass "delegated European regulations" in special cases. 48 Moreover, there is no reference to "certain requirements in respect of the exercise of these [delegated] powers" -an omission that indicates a departure from the old-style Comitology regime for delegated acts. Instead of the direct input control through management and/or regulatory committees, the DCT will rely on a call-back mechanism and a tacit approval technique to control the exercise of delegated legislation.
49 Secondly, the DCT will also ease (if not resolve) the inter-institutional tensions between the European Parliament and the Council, as Article I-36 (2) provides for the "democratisation" of the delegation mandate. Since the latter will be granted by a European (framework) law, i.e. principally under the co-decision procedure, Parliament's legislative prerogatives will be safeguarded.
What the text of Article I-36 DCT does not expressly answer is the hierarchical rank of delegated acts vis-à-vis European (framework) laws in general. Will the new constitutionalism under the DCT move from the "relational" inferiority of executive legislation to a categorical hierarchical bifurcation of EU legislation? Did the Convention desire to create a general subordinate hierarchical level for "dele-44. Final Report, supra n.22 at 8 (emphasis added). 45. Ibid. The parallels with the reasoning of the Commission's White Paper are obvious. 46. For the definition of "delegated acts" offered by the Working Group, see text supra n.24. 47. Final Report, supra n.22 at 11. 48. The "specific cases" exception for the Council has, however, survived in relation to implementing acts (cf. Article I-37 (2) DCT).
gated regulations" positioned under Union laws? Arguably, this ought to have been among its primary motivations.
Another intriguing question relates to the distinction between "delegated regulations" and "implementing acts". While the former have been consciously presented as a new type of legal instrument, the definition of the latter is reminiscent of "classic" implementing acts under Article 202 EC. Article I-37 (2-4) DCT state: 2. Where uniform conditions for implementing legally binding Union acts are needed, those acts shall confer implementing powers on the Commission, or, in duly justified specific cases and in the cases provided for in Article I-40, on the Council. 3. For the purposes of paragraph 2, European laws shall lay down in advance the rules and general principles concerning mechanisms for control by Member States of the Commission's exercise of implementing powers. 4. Union implementing acts shall take the form of European implementing regulations or European implementing decisions.
What are then the respective differences between delegated and implementing acts? First, the concept of implementing measures is wider than that of delegated acts: The category of implementing acts not only covers regulatory acts (i.e. European regulations) but also individual acts (i.e. European decisions). Whereas the concept of delegated regulation is functionally limited to generally applicable acts, 50 implementing measures may be general or specific in nature. Second, unlike the new control techniques devised for delegated regulations, the wording of Article I-37 (3) DCT suggests that the Comitology regime has survived in relation to implementing acts adopted by the Union. 51 This constitutional heritage from the status quo of the EC Treaty is, however, modified in one important aspect: Since the control conditions are to be laid down in a European law -principally adopted according to the co-decision procedure -the European Parliament will act as co-legislator in setting the mandate for implementing measures. Will this, however, mean -as M. Dougan has insightfully asked -that the Convention intended to "involved Parliament in the adoption of control mechanisms over all Commission implementing actseven in situations where Parliament would play no significant role in passing the relevant parent measure?" 52 No conclusive answer can be given at the moment.
Unfortunately, the hierarchical status of those implementing acts in relation to European (framework) laws and delegated European regulations was also not positively answered. Two constitutional options exist: The new constitutional order will either introduce a forth hierarchical layer beneath that of delegated regulations; or, alternatively, give implementing acts the same hierarchical status as delegated regulations. A hierarchical stratification of the executive function is not unknown in national legal orders and may present the better constitutional choice. Hierarchical priority should be given to "delegated regulations" adopted by the Commission as this will further concentrate executive power in the Commission and thereby sharpen the latter's responsibility as the European Union's principal executive organ. In subjecting implementing measures to a general legality review vis-à-vis delegated European regulations the federalist control of the Member States under the Comitology arrangements would be diminished: The 49. "The combination of greater use of less detailed primary laws, and increased Commission control over delegated norms, may significantly alter the institutional balance of power in the Community. It will reduce the power of the Council and the EP, and increase that of the Commission. 
Conclusion: Sharpening the Separation of Powers through Legal Hierarchisation
Uniformity within diversity should be as suspect as distinctions without differences. The presence of various legislative procedures in the European Union legal order -each representing a specific inter-institutional balance of power -commends a hierarchically differentiated legal order: From a democratic perspective, it seems "suspect" to give the same legal value to a parliamentary act and an executive act; or, specifically applied to the EU: to an act passed under the co-decision procedure as opposed to an act adopted by the Commission. The present unitary and amorphous character of the Union's secondary law therefore represents a constitutional anomaly when compared to national legal orders. Attempts to move from legislative "unity" to legislative "diversity" date from before the TEU. The project of establishing a legal hierarchy has taken shape with the Convention's Working Group on Simplification, whose efforts have now been translated into the constitutional philosophy of the Draft Constitutional Treaty. The DCT introduces the distinction between European (framework) laws and non-legislative EU measures. European (framework) laws will occupy the highest rank below the Constitution. In the event of a conflict with inferior legal acts, European laws will prevail -even where adopted before the nonlegislative act. The DCT has chosen a procedural conception of "European law". The definition of European (framework) law is intrinsically linked to the co-decision procedure. There are two qualifications to a purely parliamentary definition of legislation: First, in certain circumstances, the DCT allows for the adoption of European (framework) laws under "special legislative procedures" (Article I-34 (2) DCT). Secondly, the normative matrix of European (framework) laws has been confined to old-style "regulations" and "directives" and will prevent the adoption of individually addressed "decisions" in the form of a European (framework) law. This second qualification sets a material limit to the otherwise purely formal definition of legislation in the DCT.
The innovations of the DCT also concern the executive function and can be summarized as follows: First, "delegated European regulations" represent a new legal instrument whose use will not be tied to the Comitology procedures. They will reinforce the executive power of the Commission. The phenomenon of Comitology is consequently restricted to implementing acts. Secondly, the European Parliament has won a co-equal role in setting the mandate for delegated regulations as well as for implementing acts. Thirdly, the (possible) hierarchical subordination of implementing acts under delegated regulations will further enhance the importance of the Commission vis-à-vis the Council in the execution of European Union law.
The creation of a legal hierarchy, by way of conclusion, will establish legal distinctions into the hitherto unstructured body of Community legislation. The hierarchical layering of the European Union's law-making procedures will sharpen the respective spheres of responsibility of the EU's legislative and executive branch and thereby enhance the transparency of the decision-making mechanisms. The constitutional innovations introduced by the DCT would consequently lead to a clearer separation of powers in the European Union's legal order.
